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A. ARGUMENT IN REPLY  

 This case arises out of a marijuana grow operation that was 

discovered by officers of the Spokane Police Department.  Washington 

State law permits the growing and use of marijuana, so long as certain 

requirements and limitations are met.  This appeal raises the question 

whether state law enforcement officers can obtain a valid search warrant 

from a state judge to investigate a suspected marijuana grow when the 

officers have no reason to believe that the grow is illegal under state law. 

 This is an issue of first impression in Washington.
1
 

 A.  After the 2011 amendments to RCW 69.51A, the proper use, 

possession and manufacture of medical cannabis is not a crime. 

 In its Brief of Respondent, the State entirely ignores, or at least 

disagrees with, the fact that the extensive 2011 amendments to 

Washington’s medical marijuana statute, RCW 69.51A.040, resulted in a 

substantial change to the existing law.   

 

                                                 
1
 A federal judge suppressed evidence on similar facts.  United States v. Jerad Kynaston, 

et al., CR 12-0016-WFN (EA. D. of Wash. May 2012) (Order is found at CP 31–34 and 

is also attached as Exhibit A). 
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 Prior to July 2011, the lawful use of marijuana in compliance with 

RCW Chapter 69.51A was an affirmative defense to prosecution.  

However, RCW 69.51A was amended in July 2011 to provide that the use, 

possession and/or manufacture of marijuana in compliance with RCW 

69.51A is no longer a criminal offense.  See Laws 2011, Chapter 181 §§ 

102, 401. 

 RCW 69.51A.040 now reads: 

The medical use of cannabis in accordance with the terms 

and conditions of this chapter does not constitute a crime and a 

qualifying patient or designated provider in compliance with the 

terms and conditions of this chapter may not be arrested, 

prosecuted, or subject to other criminal sanctions or civil 

consequences, for possession, manufacture, or delivery of, or for 

possession with intent to manufacture or deliver, cannabis under 

state law, or have real or personal property seized or forfeited for 

possession, manufacture, or delivery of, or for possession with 

intent to manufacture or deliver, cannabis under state law, and 

investigating peace officers and law enforcement agencies may not 

be held civilly liable for failure to seize cannabis in this 

circumstance, if: 

(1)(a) The qualifying patient or designated provider 

possesses no more than fifteen cannabis plants and: 

(i) No more than twenty-four ounces of useable cannabis; 

(ii) No more cannabis product than what could reasonably 

be produced with no more than twenty-four ounces of 

useable cannabis; or 

(iii) A combination of useable cannabis and cannabis 

product that does not exceed a combined total representing 

possession and processing of no more than twenty-four 

ounces of useable cannabis. … 

 

RCW 69.51A.040(1)(a) (emphasis added).   
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Thus, under Washington law as it has existed since July 22, 2011, 

it is not a crime for a person to use, possess, or manufacture marijuana if 

such use, possession, and/or manufacturing is done in compliance with the 

terms and conditions of RCW 69.51A.  Therefore, in order to establish 

probable cause to believe that a person has committed or is committing the 

crime of unlawful use, possession or manufacturing of marijuana under 

Washington law, it is not enough to merely show that the person used, 

possessed or manufactured marijuana.  Instead, probable cause can be 

established only by showing that such use, possession or manufacturing 

failed to comply with the terms and conditions of RCW 69.51A. 

 B.  The 2011 amendments to RCW 69.51A convert what had been 

an affirmative defense to an exception to the general controlled substances 

statute. 

 The new statute clearly states that, “[t]he medical use of cannabis 

in accordance with the terms and conditions of this chapter does not 

constitute a crime … .”  RCW 69.51A.040 (2012).  The statute provides an 

exception to the general controlled substances statute which makes 

possession, use, and manufacture of marijuana a crime.  RCW 69.50.401 

(2012).  Thus to obtain a warrant, officers must show probable cause that 

the criteria of the medical marijuana exception have not been met.   When 
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enacting RCW 69.51A.040, the Washington Legislature included a 

statement of intent making clear that the purpose of the 2011 

amendments to RCW 69.51A was to protect medical cannabis users 

and their designated providers from criminal prosecution in the first 

instance, rather than being required to assert their lawful use of 

medical cannabis as an affirmative defense, which can arise only after 

arrest and prosecution has taken place.  RCW 69.51A.005(2)(a) 

explains: 

Purpose and Intent: 
 
 

Qualifying patients with terminal or debilitating 

medical conditions who, in the judgment of their health care 

professionals, may benefit from the medical use of cannabis, 

shall not be arrested, prosecuted or subject to other criminal 

sanctions or civil consequences under state law based solely 

on their medical use of cannabis, notwithstanding any other 

provision of law. 
 
 
RCW 69.51A.005(2)(a) (emphasis added). 

The foregoing statement leaves little doubt that the Legislature 

intended that the use of cannabis for medical purposes in compliance 

with RCW 69.51A.040 would not expose a qualified person to arrest, 

prosecution, or any other criminal sanction, so long as they complied 

with the statutory requirements.  Therefore, the use, possession, or 
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manufacturing of cannabis constitutes a crime in the State of 

Washington only when it does not comply with the terms of the 

statute. 

This legislative intent is further supported by RCW 69.51A.045, 

entitled “Possession of cannabis exceeding lawful amount – Affirmative 

Defense,” which creates an affirmative defense for possession of cannabis 

for medical use even when the amount possessed exceeds the 

decriminalized amounts listed in RCW 69.51A.040.   

It is apparent the drafters intended the medical use of cannabis to 

be decriminalized by RCW 69.51A.040 and did not intend RCW 

69.51A.040 to simply remain an affirmative defense as argued by the 

State.  Brief of Respondent, p. 4.   

 C.  Omission of the medical marijuana statute or any assertion that 

the grow violated the statute is fatal to the warrant as the warrant then does 

not show probable cause of a crime. 

The State responds that State v. Fry, 168 Wn.2d 1, 228 P.3d 1 

(2010) “remains ‘good law’ ”.  Brief of Respondent, p. 4.  There, the court 

held that the affirmative defense provided under the former statute does 

not per se legalize an activity and therefore does not negate probable cause 
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that a crime has been committed.  The Fry case was decided before the 

2011 amendment to RCW 69.51A.040, which is at issue here.  In Fry—

unlike in this case—there was no contention that the facts, including the 

information and smell of marijuana, did not support a finding of probable 

cause to search the Fry’s residence.  Instead, Fry contended the probable 

cause was negated once he produced the medical marijuana authorization.  

The court rejected this argument.  Fry, 168 Wn.2d at 6, 10. 

Here, unlike in Fry, the contention is squarely before this Court: 

the facts—most notably the smell of marijuana—did not support a finding 

of probable cause to search Mr. Ellis’ residence.  To obtain the warrant, 

the officers failed to show probable cause that the criteria of the medical 

marijuana exception to the general controlled substances statute had not 

been met.  The search warrant was not valid where there was not probable 

cause of a crime. 

The State further counters that mere detection of the odor of 

marijuana by itself provides sufficient evidence to constitute probable 

cause justifying a search, citing State v. Olson, 73 Wn. App. 348, 356, 869 

P.2d 110 (1994).  Brief of Respondent, p. 3.  However, Olsen has no 

continued viability in light of the 2011 amendments to RCW 69.51A, 

which create an exception to the general controlled substances statute.   
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B. CONCLUSION 

It is undisputed that while the affidavit supporting the warrant 

included evidence of a marijuana grow, there was no mention of the 

medical marijuana statute or any assertion that the grow violated the 

medical marijuana statute.  For the reasons stated here and in the initial 

brief of appellant, this omission is fatal to the warrant as the warrant then 

does not show probable cause of a crime.  Thus, the subsequent search and 

fruits of that search are inadmissible as fruits of the poisonous tree.  State 

v. Kennedy, 107 Wn.2d 1, 4, 726 P.2d 445 (1986) (citing Wong Sun v. 

United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963)).  The 

conviction for second degree unlawful possession of a firearm must be 

reversed. 

Respectfully submitted on June 17, 2013.  

 

 

 

 

 

__________________________ _ 

    s/Susan Marie Gasch, WSBA 

Gasch Law Office 

 P.O. Box 30339 

 Spokane, WA  99223-3005 

(509) 443-9149 

FAX: None 

gaschlaw@msn.com 
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